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Summary 

The individual states have been the primary regulators of insurance since 1 868. Following the 
1 945 McCarran-Ferguson Act, this system has operated with the explicit blessing of Congress, 
but has also been subject to periodic scrutiny and suggestions that the time may have come for 
Congress to reclaim the regulatory authority that it granted to the states. In the late 1980s and 
early 1990s, congressional scrutiny was largely driven by the increasing complexities of the 
insurance business and concern over whether the states were up to the task of ensuring consumer 
protections, particularly insurer solvency. 

Immediately prior to the recent financial crisis, congressional attention to insurance regulation 
focused on the inefficiencies in the state regulatory system. A major catalyst was the aftermath of 
the Gramm-Leach-Bliley Act of 1999 (GLBA), which overhauled the regulatory structure for 
ha nk s and securities firms, but left the insurance sector largely untouched. Many larger insurers, 
and their trade associations, had previously defended state regulation but considered themselves 
at a competitive disadvantage in the post-GLBA regulatory structure. Some advocated for an 
optional federal charter similar to that available to banks. Various pieces of insurance regulatory 
reform legislation were introduced, including bills establishing a broad federal charter for 
insurance as well as narrower, more targeted bills. 

The states, particularly working through the National Association of Insurance Commissioners 
(NA1C), were not idle following congressional attention. They reacted quickly to GLBA 
requirements that related to insurance agent licensing and have since embarked on a wider- 
ranging project to modernize insurance regulation. This has included both regulatory aspects, 
such as streamlining the process for rate and form filing, and more basic legal aspects, such as the 
creation of an interstate compact to provide uniformity across states for some life insurance 
products. Because enactment by the state legislature is necessary before the legal changes 
suggested by the NA1C can take effect in that state, the process typically does not move rapidly. 

The recent financial crisis refocused the debate surrounding insurance regulatory reform. Unlike 
many financial crises in the past, insurers played a large role in this crisis. In particular, the failure 
of the large insurer American International Group (AIG) spotlighted sources of risk that had gone 
unrecognized. The need for a systemic risk regulator for the entire financial system was a 
common thread in many of the post-crisis financial regulatory reform proposals. The Dodd-Frank 
Wall Street Reform and Consumer Protection Act (P.L. Ill -203), enacted following the crisis, 
gave enhanced systemic risk regulatory authority to the Federal Reserve and to a new Financial 
Services Oversight Council (FSOC), including some oversight authority over insurers. The Dodd- 
Frank Act also included measures affecting the states’ oversight of surplus lines insurance and 
reinsurance and the creation of a new Federal Insurance Office (FIO) within the Treasury 
Department. 

Among the insurance regulatory issues addressed by legislation in the 1 13 th Congress are the 
application of federal orderly liquidation authority to insurers (addressed in FI.R. 605); the 
supervision of some insurers by the Federal Reserve (addressed in FI.R. 2140, H.R. 4510, FI.R. 

5 146, S. 2102, and S. 2270); and the licensing of insurance agents and brokers (addressed in S. 
534, S. 1926, S. 2244, FI.R. 1155/H.R. 1064, and FI.R. 4871). In addition, various international 
issues may be of concern to Congress, such as the European Union’s Solvency II project to 
overhaul the European insurance regulatory system and general international standards for 
insurance regulation. 



Congressional Research Service 



Insurance Regulation: Issues, Background, and Legislation in the 113th Congress 



Contents 

Introduction 1 

Legislation in the 1 13 th Congress 3 

National Association of Registered Agents and Brokers Reform Act (S. 534, S. 1926, 

S. 2244, H.R. 1155/H.R. 1064, and H.R. 4871) 3 

Insurance Consumer Protection and Solvency Act of 20 1 3 (H.R. 605) 4 

Claims Licensing Advancement for Interstate Matters Act (H.R. 2156) 4 

Insurance Capital and Accounting Standards Act of 2013 (H.R. 2140) 5 

“A bill to clarify the application of certain leverage and risk-based requirements ... ” 

(S. 2102) 5 

Insurance Capital Standards Clarification Act of 2014 (S. 2270/H.R. 4510/H.R. 5461) 6 

Policyholder Protection Act of 2014 (H.R. 4557) 6 

Servicemembers Insurance Relief Act (H.R. 4669) 7 

Implementation of the Dodd-Frank Act 7 

Federal Insurance Office 7 

Systemic Risk Provisions 8 

Federal Reserve Holding Company Oversight 9 

Surplus Lines and Reinsurance 10 

International Issues 11 

International Regulatory Efforts 12 

The European Union and Solvency II 12 

Reinsurance Collateral 13 

State Regulatory Modernization Efforts 14 

Appendixes 

Appendix A. Evolution of Insurance Regulation 16 

Appendix B. Constitutional Authority for Federal Regulation of the Business of Insurance 21 

Appendix C. Past Insurance Regulatory Legislation and Proposals 25 

Contacts 

Author Contact Information 30 



Congressional Research Service 



Insurance Regulation: Issues, Background, and Legislation in the 113th Congress 



Introduction 

Insurance companies constitute a major segment of the U.S. financial services industry. The 
industry is often separated into two parts: life and health insurance companies, which also often 
offer annuity products, and property and casualty insurance companies, which include most other 
lines of insurance, such as homeowners insurance, automobile insurance, and various commercial 
lines of insurance purchased by businesses. Premiums for life/health companies in 2013 totaled 
$533.8 billion with assets totaling $6.08 billion. Premiums for property/casualty insurance 
companies totaled $484.4 billion with assets totaling $1.76 trillion. 1 

Different lines of insurance present very different characteristics and risks. Life insurance 
typically is a longer-term proposition with contracts stretching over decades and insurance risks 
that are relatively well defined in actuarial tables. Property/casualty insurance typically is a 
shorter-term proposition with six-month or one -year contracts and greater exposure to 
catastrophic risks. Health insurance has evolved in a very different direction, with many 
insurance companies heavily involved with healthcare delivery, including negotiating contracts 
with physicians and hospitals, and a regulatory system much more influenced by the federal 
government through the Medicare, Medicaid, the Employee Retirement Income Security Act of 
1974 (ERISA), 2 and the Patient Protection and Affordable Care Act (AC A). 3 This report 
concentrates primarily on property/casualty and life insurance. 4 

Insurance companies, unlike banks and securities firms, have been chartered and regulated solely 
by the states for the past 150 years. Legal and legislative landmarks in the state-based insurance 
regulatory system have included Supreme Court decisions in 1868 (Paul v. Virginia ) 5 and 1944 
(U.S. v. South-Eastern Underwriters Association) 6 and federal legislation in 1945 (the McCarran- 
Ferguson Act). 7 The McCarran-Ferguson Act specifically preserved the states’ authority to 
regulate and tax insurance and also granted a federal antitrust exemption to the insurance industry 
for “the business of insurance.” (The evolution of insurance regulation is presented in greater 
detail in Appendix A; a legal analysis of the constitutionality of federal regulation of insurance 
can be found Appendix B.) 

Since the passage of McCarran-Ferguson, both Congress and the federal courts have taken actions 
that have somewhat expanded the reach of the federal government into the insurance sphere. 8 The 
insurance industry has often been divided over the possibility of federal actions affecting 
insurance. The states typically, though not always, have resisted federal actions, arguing that the 



1 Premium amounts used are net premiums written and asset amounts are admitted assets from AM Best, Statistical 
Study: U.S. Property/Casualty - 2013 Financial Results, March 24, 2014, and AM Best, Statistical Study: U.S. 
Life/Health - 2013 Financial Results, March 24, 2014. 

2 P.L. 93-406; 88 Stat. 829. 

3 P.L. 111-148; 124 Stat. 119. 

4 For more information on health insurance, see CRS Report RL32237, Flealth Insurance: A Primer, by Bernadette 
Fernandez. 

5 Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868). 

6 U.S. v. South-Eastern Underwriters Association, 322 U.S. 533 (1944). 

7 Codified at 15U.S.C. §1011 etseq. 

8 For more information on court decisions, see CRS Report RL33683, Courts Narrow McCarran-Ferguson Antitrust 
Exemption for " Business of Insurance ”: Viability of “State Action ” Doctrine as an Alternative, by Janice E. Rubin. 
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